
       
 
 

Government Information (Public Access) 
 

Introduction 
Members of the public have an enforceable right to access Government information under the 
Government Information (Public Access) Act 2009 (GIPA Act).  
 
The purpose of this procedure is to inform staff of their obligations under the GIPA Act and outline the 
search and certification requirements of staff in responding to Formal GIPA applications. 
 
The GIPA Act places obligations and responsibilities on the NSW Department of Industry to disclose 
and provide access to a broad range of information. There is a presumption in favour of the disclosure 
of information under at least one of the four modes of release prescribed by the GIPA Act unless there 
is an overriding public interest against disclosure. These modes of release are: 
 

• In response to a Formal Access application 
• In response to an Informal Request 
• Authorised Proactive Release, and 
• Mandatory Proactive Release 

 
Release of Government Information 
The objects of the GIPA Act are to encourage the release of Government information proactively, 
limited only by legitimate public interest considerations against disclosure as explained in  the Public 
Interest Test document. The expectation is that Formal Access applications will only be required as a 
last resort. 
 

Responding to Formal Access applications – Section 9 of the GIPA Act 
 

Agencies must disclose information in response to valid Formal Access applications unless there is an 
overriding public interest against disclosure. An applicant does not need to advise for what purpose 
they are seeking access and there is no control or limitation over how the information may be 
distributed or publicised once it is released in response to a Formal Access application.  

 
Strict timeframes are mandated under the GIPA Act for agencies to make decisions in regard to Formal 
Access applications, with strong rights of appeal by applicants and third parties to challenge decisions.  
 
Formal Access applications are managed centrally within the NSW Department of Industry by the 
Governance & Information Requests Unit. 
 
Process 
1. All Formal Access applications received by the department are to be forwarded to the Governance 

& Information Requests Unit immediately and assigned to an officer (the Decision Maker) who will; 
• register and acknowledge valid applications within 5 working days 
• provide a copy of any access application received from an MP to the relevant Minister 
• provide a copy of any access application received from a Media Outlet to the relevant 

Media & Communications Director  
 

2. The Formal Access application, GIPA Search and Certification form and Reasonable searches – 
Search Officer Guidelines are emailed to relevant Senior Manager. 
 

Procedure 

 
 
 



3. The Senior Manager is to liaise with the Decision Maker if they consider that; 
• the information sought is not clear 
• the target response date will not be met or 
•  it will take an unreasonable amount of time and resources to adequately respond to the 

request 
 

4. The Decision Maker needs to be able to demonstrate that the final decision has been thoroughly 
considered in terms of the obligations and requirements of the GIPA Act and is able to withstand 
scrutiny and challenge; this includes the adequacy of search for documents and records within the 
scope of the application. 
 

5. The relevant business units are required to; 
• undertake and record details of a ‘reasonable search’ for all information requested in the 

formal access application. 
• provide electronic copies of all documents (including those which the business unit 

considers should not be released) 
• list all documents in the GIPA Search and Certification forms provided 
• identify all documents considered to be contentious; including information where there is 

a public interest against disclosure, cabinet information, legal privilege, parliamentary 
privilege and secrecy provisions. 

 
6. In submitting the completed GIPA Search and Certification form the Senior Manager is declaring 

they are satisfied a reasonable search has been undertaken and all relevant information provided to 
the Decision Maker. 

 
7. The Senior Manager should ensure their Divisional Executive, and where appropriate the Minister, 

is suitably informed and kept advised of sensitive GIPA matters and information that may be made 
public as a result of a GIPA decision. 

 
8. Once the Decision Maker has received an electronic copy of all documents, including the signed 

certification forms, it is their role to; 
• Review all documents  
• Consider the GIPA Search and Certification forms provided by the Senior Manager and 

seek further details if the response is unclear or further information is required 
• Consult relevant third parties 

 
9. Where privilege is being claimed for Cabinet related documents the Decision Maker may seek 

further information to clarify how the documents came into being and for what purpose. That may 
include requesting the Director General NSW DPI or relevant Deputy Secretary to complete a 
Certification of Cabinet Documents form.  

 
10. The Decision Maker will make a decision on what material is appropriate to be released and what, if 

any, should be withheld in accordance with the GIPA Act by; 
• Reviewing all comments, recommendations, certifications  and any objections 

concerning the potential release of the information sought 
• applying the public interest test 
• not taking into consideration the fact that disclosure of information might cause 

embarrassment to, or a loss of confidence in, the Government 
• not taking into consideration the fact that disclosure of information might be 

misinterpreted or misunderstood by any person 
 
11. In accordance with section 9(2) of the GIPA Act the Department is not subject to the direction or 

control of any Minister in the exercise of the Department’s functions in dealing with a Formal Access 
application. 
 

12. As multiple documents may be involved the decision may be one or more of - granting access in 
full, deferring access until a specified time, providing partial access by obscuring or deleting some 
information, or refusing access in regard to specified documents.  
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13. The Decision Maker will advise the applicant of the decision as well as any third parties whose 
information has been decided to be released against their stated objections.  

 
14. A copy of the decision will also be provided to; 

• The relevant Minister where the applicant is an MP 
• the relevant Media & Communications Director where the applicant is a Media Outlet 
• the relevant Senior Manager upon request 

 
15. The applicant and third parties have rights of appeal. If a third party has objected to the release of 

information and the Decision Maker has decided to release information against their stated 
objection, the information in question must be withheld until the review period has expired. 

 
16. If the Decision Maker decides information released in response to a Formal Access application 

would be of interest to other members of the public, details of the application and how the 
information can be accessed will be recorded in the Department’s Disclosure Log. 

 
17. Internal Review requests regarding decisions made by the Director, Governance & Information 

Requests will be referred to the Senior Manager of the business unit to which the information 
relates for a decision to be made. The Senior Manager may undertake the Internal Review 
themselves or nominate a staff member at Director level or above to do so. 

 
18. Where a review application has been made to the NSW Civil and Administrative Tribunal (NCAT) 

against a decision to refuse access to information, the relevant business unit may be required to 
pay for the costs of representation in the Tribunal. That would occur where the refusal was based 
upon concerns raised by the Senior Manager when the information was provided to the Decision 
Maker, and it is intended to continue to oppose the release of that information.  

 
Responding to Informal Requests – Section 8 of the GIPA Act 

 
The NSW Department of Industry Government Information (Public Access) Policy provides staff the 
authority under section 8 of the GIPA Act to release Government Information in response to an informal 
request unless there is an overriding public interest against disclosure. 
 
Informal release occurs when information is provided in response to a request without requiring a 
Formal Access application to be submitted. The request may be received by phone, email, letter, fax or 
in person. The GIPA Act encourages agencies to release more information in this way with a Formal 
Access application to be considered only as a last resort. 
 
Process 
1. Departmental staff responding to Informal Requests for information should consider; 

• only releasing specific technical, operational or policy related information for which they 
are responsible. Requests for information outside their area of responsibility should be 
referred to the relevant Departmental Officer for attention 

• any informal request from an MP or the Media should always be referred to the relevant 
Senior Manager for consideration and response to ensure appropriate protocols are 
maintained. It is expected the response to MP requests would usually be issued 
through the Minister’s Office, and to media requests by the relevant Media & 
Communications Director. 

 
2. In some circumstances it may be necessary to refuse an Informal Request and advise the 

alternative of submitting a Formal Access application. This may be appropriate where 
• the information sought is contentious  
• the information concerns a third party 
• the time required to adequately respond to the informal request is considered 

unreasonable or disruptive to normal operations. 
 

3. While there is no obligation to consider an informal request for information and no specified 
timeframes or appeal rights, in practice it is expected staff will be as helpful as is practicable given 
the circumstances. This may include; 
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• negotiating on the range, scope and volume of material sought to allow the request to 
be met expeditiously 

• explaining why some information cannot be released informally 
• facilitating access to information contained in a document by redacting part of the 

information (contentious or not within scope) in order for the reminder of the document 
to be released.  

 
4. A unique benefit in releasing information informally which is not available in response to a Formal 

Access application is the GIPA Act allows ‘reasonable conditions that the Agency thinks fit to 
impose’ to be placed on the release of information, such as  

• providing ‘view only’ access and not permitting photocopying  
• releasing information subject to undertakings of confidentiality or subsequent use and 

citation. 
 
5. In releasing information in response to an informal request staff should consider the following; 

• is a Briefing Note to the Secretary or Minister required? 
• should information be released to other interest parties at the same time? 
• should this type of information be proactively released in future? 

 
Staff releasing information informally in good faith because they believe the release is permitted or 
required by the GIPA Act are not exposed to any personal liability or action for breach of confidence or 
defamation in regard to the release. 
 

Authorised Proactive Release – Section 7 of the GIPA Act 
 

Agencies have been encouraged to take the initiative to release as much information as possible, in an 
appropriate manner and free of charge or at the lowest possible cost.  
 
NSW Department of Industry is required to regularly review and identify the kinds of information held 
that is in the public interest to voluntarily be made publicly available. Information which is frequently 
requested informally should also be considered for Authorised Proactive Release.  
 
Annual Review of Information suitable for Release 

Section 7 of the GIPA Act requires agencies to review its program for the release of information at least 
annually. A report on the conduct of this review is to be published in the Annual Report. 
 
To satisfy this requirement Managers at Director level and above are to actively and regularly consider 
and review information within their area of responsibility, and as it is received or created, to determine if 
it is Open Access Information (and therefore subject to the Mandatory Proactive Release Provisions) or 
otherwise suitable for proactive release.  
 
A certification will be sought at least annually from Managers at Director level and above that they have 
reviewed information for which they are responsible for suitability for Authorised Proactive Release. 
 

Mandatory Proactive Release – Section 6 and Sections 18 – 40 of the GIPA Act 
 

Open Access Information is specified at Section 18 of GIPA and must be available on the Department’s 
website or that of the relevant agency or business unit. This includes: 

• An Information Guide  
• Policies and procedures concerning how decisions are made and services provided 
• Register of Government Contracts valued at $150,000 or more 

Section 38 exempts State & Regional Development industry support contracts from 
being required to appear in this Register 

 
Staff accepting or issuing Government Contracts valued at $150,000 or more are to contact the 
Strategic Procurement Group to ensure the relevant details are included in the Register of Government 
Contracts.  
 
Annual Reporting 
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The GIPA Act requires the lead Minister and the Information Commissioner to be provided annually with 
a report on each agency’s GIPA performance and obligations. The Annual Report will be prepared by 
the Governance & Information Requests Unit for the Department. 
 
Delegations and Authorisations 
Legal Officers within the Legal Service Branch may make decisions concerning Formal Access 
applications under s9 of the GIPA Act.  

 
Managers at Director level and above may authorise the proactive release of Government Information, 
release information in response to informal requests and make decisions concerning Formal Access 
applications under ss7-9 of the GIPA Act where these have been referred by the Governance and 
Information Unit for their action. 
 
Officers in the Governance & Information Requests Unit may release information in response to 
informal requests and make decisions concerning Formal Access applications under ss8-9 of the GIPA 
Act. 
 
The Director General DPI may nominate Managers reporting to Deputy Directors General DPI as 
Senior Managers for the purposes of the NSW Department of Investment GIPA Policy and Procedures. 
 
Staff members of NSW Department of Industry receiving enquiries and informal requests from 
members of the public, other than Parliamentary Members or the Media, may disclose non-contentious 
information within their area of responsibility not affecting the affairs of any identifiable third parties 
under s8 of the GIPA Act. 
 
Legislation 
Government Information (Public Access) Act 2009 
Privacy and Personal information Protection Act 1998 
State Records Act 1998 
 
Definitions 
• Senior Managers: are the Secretary; Deputy Secretaries; the Director General DPI and; managers 

directly reporting to them. 
 

• Open Access Information is:  
(a) the agency’s information guide , 
(b) information about the agency contained in any document tabled in Parliament by or on 

behalf of the agency, other than any document tabled by order of either House of Parliament, 
(c) the agency’s policy documents, 
(d) the agency’s disclosure log of access applications, 
(e) the agency’s register of government contracts , 
(f) the agency’s record of open access information (if any) that it does not make publicly 

available on the basis of an overriding public interest against disclosure, 
(g) an advertising compliance certificate issued by the Secretary under the Government 
Advertising Act 2011. 

 
• The Agency Information Guide: 

(a) describes the structure and functions of the agency, and 
(b) describes the ways in which the functions (including, in particular, the decision-making 

functions) of the agency affect members of the public, and 
(c) specifies any arrangements that exist to enable members of the public to participate in the 

formulation of the agency’s policy and the exercise of the agency’s functions, and 
(d) identifies the various kinds of government information held by the agency, and 
(e) identifies the kinds of government information held by the agency that the agency makes (or 

will make) publicly available, and 
(f) specifies the manner in which the agency makes (or will make) government information 

publicly available, and 
(g) identifies the kinds of information that are (or will be) made publicly available free of charge 

and those kinds for which a charge is (or will be) imposed. 
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• Policy Documents: An agency’s policy documents are those used in connection with the exercise of 

functions that affect or are likely to affect rights, privileges or other benefits, or obligations, penalties 
or other detriments, to which members of the public are or may become entitled, eligible, liable or 
subject (but does not include a legislative instrument): 

(a) a document containing interpretations, rules, guidelines, statements of policy, practices or 
precedents, 

(b) a document containing particulars of any administrative scheme, 
(c) a document containing a statement of the manner, or intended manner, of administration of 

any legislative instrument or administrative scheme, 
(d) a document describing the procedures to be followed in investigating any contravention or 

possible contravention of any legislative instrument or administrative scheme, 
(e) any other document of a similar kind. 

 
• Contentious Information: is that which is sensitive, controversial, likely to be subject to intense 

media interest or public debate and speculation. 
 

• Reasonable search: Searches must be conducted using the most efficient means reasonably 
available. A Department is not required to undertake any search for information that would require 
an unreasonable and substantial diversion of the agency’s resources. 
 

 
Superseded documents 
NSW Industry & Investment Right to Information Procedures 
 
Revision history 

Version Date issued Notes By 
1 22/10/2015 Developed to address the 

requirements of NSW Department of 
Industry 

Director Governance & 
Information Requests 

 
Review date 
1 July 2018 

Contact 
Director Governance & Information Requests (02) 9995 0911 
gipa.enquiries@industry.nsw.gov.au 
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