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1. Introduction 
Section 10.28 of the Murray–Darling Basin Plan 2012 (the Basin Plan) states: ‘A water resource 
plan must ensure that there is no net reduction in the protection of planned environmental water 
from the protection provided for under state water management law immediately before the 
commencement of the Basin Plan’. 

This is because the environmental outcomes of the Basin Plan are based on modelling that 
incorporates the planned environmental water (PEW) rules that existed as at 23 November 2012. 
Any change to PEW rules, or rules that were designed for an environmental purpose, could 
potentially undermine the environmental outcomes that the Basin Plan is seeking to achieve. The 
Basin Plan requirement (s10.28) for no net reduction in the protection of PEW ensures this does 
not occur. 

However, improved information (from monitoring and system operation) and changes to water 
policy and governance since the establishment of these rules could provide the opportunity to 
improve the effectiveness of PEW and enhance environmental outcomes. 

NSW has used the water resource plan (WRP) development process to review specific water 
sharing rules for the regulated water sources which may be refined to provide better outcomes for 
licence holders and/or the environment. 

Proposals to change PEW rules have been developed in close consultation with the Department of 
Planning, Industry and Environment Biodiversity and Conservation and NSW Department of 
Primary Industries—Fisheries consistent with water sharing plan (WSP) objectives and, where 
possible, using environmental water requirements (EWR) in the draft long-term watering plans 
(LTWPs) to ensure the best environmental outcomes. 

All surface water resources in the NSW Murray and Lower Darling WRP area are covered by the 
Water Management Act 2000 (NSW) and one of the following: 

 Water Sharing Plan for the NSW Murray and Lower Darling Regulated Rivers Water 
Sources 2020 (the regulated rivers WSP), or one of either the 

 Water Sharing Plan for the Murray Unregulated River Water Sources 2011, or the 

 Water Sharing Plan for the Lower Murray-Darling Unregulated River Water Source 2011 
(the unregulated rivers WSPs). 

The regulated rivers WSP covers two water sources, being the New South Wales Murray 
Regulated River Water Source and the Lower Darling Regulated River Water Source. The Murray 
unregulated rivers WSP covers 15 unregulated surface water sources and the Lower Murray-
Darling unregulated WSP covers a single, legally-defined water source. The definitions of the water 
sources covered in each of the three WSPs have not changed since the commencement of the 
Basin Plan. 

At the time of commencement of the Basin Plan, the first regulated river WSP (2003) was in place. 
The regulated river WSP was renewed for a further 10 years with little to no change in 2016. The 
current two unregulated rivers WSPs (2011) are the first for their respective water sources and 
were also in place at the commencement of the Basin Plan. The two unregulated rivers WSPs are 
due to be replaced on 1 July 2022. 

Except where detailed in this report, the abovementioned changes to the regulated WSP in 2016 
and the changes proposed to be made in all three WSPs in 2019/2020 have been, or will be, 
minimal in nature. The changes do not diminish the protection of PEW. 

There are other proposed changes to the regulated river WSP (2020) dealing with Pre-requisite 
Policy Measures (PPMs). These concern held environmental water (HEW), not PEW, and so will 
not be mentioned further in this report. 

In order to demonstrate there has been no net reduction in the protection of PEW, this document 
establishes the level of protection of PEW in place prior to the commencement of the Basin Plan in 
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November 2012, and compares this baseline with the changes made to water sharing rules that 
will protect, manage or maintain PEW. These rules have been incorporated into the WRP and 
included in the relevant Water Sharing Plans to ensure no net reduction in the protection of PEW. 

This report demonstrates that the changes to the water sharing plan rules meet the requirements 
of s10.28 by addressing: 

 legal protection of PEW, under NSW state water management law   

 estimated quantity of water protected, and  

 effective use of the water to achieve environmental outcomes. 
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2. No net reduction in the protection of PEW 
This report demonstrates there is no reduction in the legal protection, volumes protected, or 
effective use of PEW under the rule changes incorporated into the WRP. As such, the WRP will 
ensure there is no net reduction in the protection of PEW provided under state water management 
law immediately prior to the commencement of the Basin Plan. 

There has been no reduction in the overall volume of PEW within the NSW Murray and Lower 
Darling WRP area as a result of changes made since the Basin Plan commenced in 2012. 
Specifically, the WRP has demonstrated that take, as determined under the annual permitted take 
method (section 5.5), is within the SDL. NSW defines PEW in the water sharing plans as:  

the long-term average annual commitment of water as planned environmental water, resulting 
from compliance with the long-term average annual extraction limit and the long-term average 
sustainable diversion limit in Part 6 

As the permitted take is within the SDL and PEW is the water that is not included in the SDL, over 
the long term the overall volume of PEW is not reduced. 

Changes to PEW rules in the regulated system have provided more flexibility for environmental 
water managers to decide if and when PEW is diverted during wet periods.  The increased 
flexibility will allow consideration of additional assets and targets identified in the LTWP for the 
regulated and unregulated water sources.  The decision to divert PEW now sits with the NSW 
Environmental Water Manager. Previously this decision was made by Water NSW or the NSW 
Minister for Water.   

NSW has taken the opportunity to update the way WSPs are drafted and the language now used 
provides clarity around decision making and improves readability. For example, the word ‘shall’ is 
no longer used as it can cause confusion as to whether the requirement is mandatory or 
discretionary. These changes have been made to improve the legal robustness of provisions by 
clearly stating where there is an obligation, and where there is discretion.  

Changes to the objectives for the NSW Murray and Lower Darling regulated and unregulated 
WSPs will lead to a consistent expression of objectives across the NSW Basin WSPs. This will 
help to improve the inferential strength of data analysis, evaluation and predictive modelling. The 
revised objectives, strategies and performance indicators cover similar topics to those in the Pre-
Basin Plan WSPs, but are now more strongly connected and provide a clearer line of sight to 
environmental outcomes. 

These changes do not present any material change to PEW rules.  

At the valley scale, the new rules do not reduce the net protection of PEW. Rules have been 
refined to improve environmental outcomes or improve implementation and compliance. As such, 
the WRP will ensure there is no net reduction in the protection of PEW provided under state water 
management law immediately prior to the commencement of the Basin Plan. 
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3. Background to changes proposed to PEW rules in 
the NSW Murray and Lower Darling regulated 
WSP 

3.1. Barmah-Millewa Allowance (B-M EWA)  
An SDL Adjustment Mechanism (SDLAM) supply project proposes to incorporate a new release 
rule into the ‘Operating rules for the Barmah-Millewa Forest Environmental Water Allocation (B-MF 
EWA) July 2006’ (Operating rules). The rule provides an exemption from the monthly release 
triggers where a 4-monthly flood has already occurred. This provides better integration of the B-MF 
EWA with the use of environmental entitlements. The use of these entitlements has grown 
considerably since the B-MF EWA was first established in the 1990s. 

The BMF EWA Operating rules were approved by the Murray Darling Basin Ministerial Council in 
2007 and are still in effect. The Operating rules allow for flexibility through agreement between 
parties on an as-needs basis and are regularly used by environmental water managers. The 2015 
SDLAM Business Case proposes that the rules be given legal force through their inclusion in the 
relevant NSW Water Sharing Plan. The proposal formalises what is already occurring. No other 
change is proposed for the BMF EWA Operating rules. It should be noted that there is no reduction 
to the volume of protection of the B-MF EWA. 

For transparency, it is proposed that the WSP be amended at clause 60 to include reference to the 
Revised Operating Rules, which not part of the WSP. No other change to the WSP, concerning the 
B-M EWA, is proposed. 

3.2. Lower Darling Environmental Water Allowancce 
This environmental water allowance was established in the first WSP and, with one exception, the 
rules concerning its characteristics and operation are the same in each of the 2003 (clause 15), 
2016 (clause 31) and redrafted 2020 (clause 65) WSPs. The exception is a proposal in the 
redrafted WSP to broaden the permissible uses for this EWA. At present, the allowance may only 
be used to mitigate the effects of blue-green algae, when a high blue-green algal alert has been 
announced by the Minister. At clause 65 of the redrafted WSP, it is proposed that releases from 
the EWA may be made for the management of all water quality issues in the Lower Darling Water 
Source. These water quality issues could include, but are not limited to, high salinity levels, low 
dissolved oxygen levels and blue-green algae impacts. 

It should be noted that this EWA only exists when the system is relatively wet and under MDBA 
control. It has not been used since the start of the first WSP in July 2004. In future, consideration 
could be given to different crediting arrangements so the EWA is available in a broader range of 
circumstances. Such substantial change would require considerable work and consultation. 

3.3. Crediting the Murray Additional Allowance 
There is no proposal to change the crediting, operation and characteristics of this environmental 
water allowance. However, as previously detailed in Table 1 of this report, the redrafted 2020 
regulated rivers WSP makes expanded reference to the special-purpose subcategories of 
regulated river (high security) access licence in the NSW Murray water source. At clause 63(1), it is 
made explicit that HS subcategory access licences are excluded from the calculation that credits 
the Murray Additional Allowance. The new detail merely confirms operational practice that has 
been in place since the start of the first WSP in July 2004. 
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3.4. Proposals not to be progressed at this stage 
Department of Planning, Industry and Environment–Water, OEH and DPI Fisheries and the NSW 
Murray and Lower Darling WRP Stakeholder Advisory Panel considered proposals as part of WRP 
development in 2017 to 2019. A summary of proposals concerning PEW and their current status is 
contained in Table 1. 

Table 1. Proposals concerning PEW in the NSW Murray and Lower Darling regulated rivers WSP. 

Proposed change concerning PEW Status of the change 

Review PEW operational 

rules 

Amend the operating rules for 

planned environmental water 

to allow for more flexibility and 

improved outcomes. 

No change recommended 

Department of Planning, Industry and Environment–Water 

recommends no change to environmental water rules. No 

specific proposals have been developed that avoid 

unacceptable impacts on other water users. 

 

Amendments to the taking of 

uncontrolled flows under 

General Security access 

licences 

Give General Security licence 

holders more opportunity to 

meet demand from 

supplementary flows. 

No change recommended 

Department of Planning, Industry and Environment–Water 

recommends the current rules be retained. The SAP noted the 

information provided by DPIE Water and agreed not to progress 

the proposal. There are third-party impacts with any ‘stand-

alone’ option. 

Base flows in the Edward-

Wakool system 

These flows are not formally 

written into the WSP. 

No change recommended 

Department of Planning, Industry and Environment–Water 

recommends no change as these flows do not need to be 

explicitly quantified in the WSP. Across NSW, WSPs indicate 

sufficient water is to be set aside to meet water losses 

associated with holding and delivery of licensed water, domestic 

and stock rights and native title rights. The quantity is 

determined at the operational level, not the WSP level. 

Additionally, the Wakool base flows are mentioned in 

documents such as the LTWP. 

Wakool supply agreement 

Wakool supply is not explicitly 

mentioned in the WSP. 

No change recommended 

The Wakool supply agreement concerns operational matters 

that properly sit outside of the WSP, so as to maintain flexibility 

and responsiveness of the system. 

Remove the High Security 

97% allocation step 

Alter resource allocation so 

that Murray HS licence holders 

are initially allocated 100%, 

regardless of General Security 

allocation. 

No change recommended 

The 97% rule was a part of the trade-off process between 

production and environmental interests that occurred during the 

development of the first Murray WSP. The rule is linked to the 

Murray Additional Allowance. The SAP were divided on this 

matter and Department of Planning, Industry and Environment–

Water recommends no change. 
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3.5. Background – other proposed changes to rules in the 
NSW Murray and Lower Darling regulated WSP 

 River Murray increased flows access licences 3.5.1.

Soon before commencement of the Basin Plan, the NSW, Victorian and Commonwealth 
Governments, through the project “Water for Rivers”, recovered up to 70 GL/yr for environmental 
needs in the Murray, called River Murray Increased Flows (RMIF). RMIF is stored in the Snowy 
Mountains Hydro-electric Scheme and released by Snowy Hydro Ltd in accordance with the Snowy 
Water Licence. 

A SDLAM supply project now underway is based on changes to the Snowy Water Licence in 2011. 
These allow NSW and Victorian water managers to call RMIF out from the Snowy Scheme. 
Previously, RMIF was released by Snowy Hydro at its discretion. Due to this, RMIF would only 
coincidentally be available to provide environmental benefits downstream. 

The SDLAM project will permanently recognise the callable entitlement by amending the 
intergovernmental RMIF Strategy and creating state-based water licences. 

In the Water Sharing Plan for the NSW Murray and Lower Darling Regulated Rivers Water Sources 
2016, a new access licence category River Murray increased flows (RMIF) is proposed, to 
permanently recognise NSW’s share of the RMIF water recovered. Since 2011, RMIF has been 
managed under temporary arrangements. The new rules in the WSP for RMIF water access 
licences provide for flexibility and mitigate risks to other water users. There is no reduction in the 
volume, protection or other characteristics of RMIF water. 

The proposed available water determination process for RMIF is specified at clause 42 and the 
share components at clause 26. Further references are at clauses 45, on carry over, and 46, on 
withdrawals from water allocation accounts for evaporation and dam spills. 

Department of Planning, Industry and Environment–Water has sought whole-of-government 
support for the NSW RMIF water licence proposal and will consult with stakeholders as part of 
public exhibition of the draft NSW Murray and Lower Darling WRP package. A Minister’s note on 
the proposal appears at clause 26 of the 2020 WSP.  

An option under consideration is to include the RMIF as a special PEW account similar to an 
environmental water account. If this option is acted upon the volume of PEW in the system will be 
increased. 

 Lower Darling Restart Allowance 3.5.2.

It is proposed to create a River Flow Restart Allowance, for the purpose of mitigating impacts to 
water quality in refuge pools when the Lower Darling River is re-started. This water accounting 
measure will enable an initial pulse release and an effective flushing of stagnant water, so that 
normal regulated flows can safely resume. 

Although the allowance provides for water quality benefits, it is composed of operational water. 
Therefore, it is not PEW and mention of the proposal is only provided for background.  

The Allowance will be triggered once the Lower Darling River at Weir 32 (GS 425012), near 
Menindee, ceases to flow for at least 10 consecutive days. It will be credited with 60 gigalitres (GL) 
of ‘operational’ water. It is important to note that the 60 GL will become available from future 
inflows to the Lakes, not from existing reserves in storage. The decision to re-start the river will be 
taken by the Regulator (currently Department of Planning, Industry and Environment–Water). It will 
be a judgement call based on imminent inflows sufficient to flush and re-start the river and to run 
the regulated seasonal minimum flows into the foreseeable future (e.g. one year or longer). The 
rules for the proposed allowance are at clause 73 of the Water Sharing Plan for the NSW Murray 
and Lower Darling Regulated Rivers Water Sources 2016. 
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4. Background to changes proposed to PEW rules in 
the Murray and the Lower Murray-Darling 
unregulated WSPs 

4.1. Removal of Alluvial Groundwater Sources 
Changes have been made to remove the alluvial groundwater sources and all rules relating to 
these groundwater sources from the Murray and the Lower Murray-Darling unregulated rivers 
WSPs. Specifically, rules for the Upper Murray Groundwater Source will be incorporated into the 
Water Sharing Plan for the Murray Alluvial Groundwater Sources 2020 and rules for the Lower 
Darling Alluvial Groundwater Source will be incorporated into the Water Sharing Plan for the Lower 
Darling Alluvial Groundwater Sources 2020 as part of the remake process. Note that the Lower 
Murray Groundwater Source is not part of the current two unregulated rivers WSPs. 

These changes will ensure that a water resource plan for surface water will only incorporate 
surface water-specific water sharing plans, and water resource plans for groundwater will only 
incorporate groundwater-specific water sharing plans. 

Assessment of PEW rules for the alluvial groundwater sources should be undertaken as part of the 
assessment of the Murray Alluvium (GW8) Water Resource Plan and the Darling Alluvium (GW7) 
Water Resource Plan. 
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5. Maintaining the level of protection for PEW 

5.1. Legal protection of PEW 
Since the commencement of the Basin Plan in November 2012, there have been no changes to 
the rules of the regulated rivers WSP, which establish and maintain the protection and priority of 
PEW in these two water sources. These rules are found in Part 4 of the redrafted WSP (2020), 
Part 4 of the 2016 WSP now in force and in Part 3 of the 2003 WSP, which was in force on 23 
November 2012. The intent and effect of PEW provisions are the same in each of these two 
regulated water sources. 

The following three changes proposed by Department of Planning, Industry and Environment–
Water are relevant to a consideration of the protection of PEW in the regulated rivers WSP: 

 Reference to the Barmah-Millewa operating rules, which are outside of the WSP, under the 
clause dealing with releases from the Barmah-Millewa Environmental Water Allowance 
(EWA) (“Barmah-Millewa Allowance”). 

 Broadening the permissible uses of the Lower Darling Environmental Water Allowance 

 Clarification of the crediting rules for the NSW Murray Regulated River Source Additional 
Environmental Water Allowance (Murray Additional Allowance). 

These changes are summarised in Table 2 and explained in more detail in section 3. 

Table 2. Protection of PEW under the NSW Murray and Lower Darling Regulated rivers WSP. 

WSP PEW 

Provisions 

Protection under operation of pre-

Basin Plan WSP (23 November 2012) 

Protection under WSP and WRP 

Releases 

from the 

Barmah-

Millewa 

Allowance 

(B-M EWA) 

The crediting and operating rules for 

this allowance are detailed at clause 

15 of the 2003 WSP. 

 

The crediting and operating rules for the 

B-M EWA in the 2003, 2016 and 

redrafted 2020 WSPs are the same. 

At clause 60, the 2020 redraft makes 

explicit reference to the detailed 

Operating rules for the B-M EWA 

(2006), which are outside of the WSP.  

This change implements NSW 

requirements under the SDL adjustment 

measure project, by better integrating 

use of the B-M EWA with the use of 

environmental entitlements. 

The SDLAM project formalises what is 

already occurring and no other change is 

proposed. 

Lower Darling 

EWA 

The operation of this EWA is 

specified at subclauses 15(17-19) of 

the 2003 WSP. 

 

The protection of this EWA under current 

(2016, clause 31) and proposed (2020, 

clause 65) rules is unchanged. The only 

change is to broaden the permissible uses 

for this EWA from its current use, solely for 

the mitigation of blue green algae, to use in 

all matters concerning water quality in the 

Lower Darling. This will result in better 

outcomes in low flow periods. 
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WSP PEW 

Provisions 

Protection under operation of pre-

Basin Plan WSP (23 November 2012) 

Protection under WSP and WRP 

Crediting of the 

Murray additional 

Allowance 

Crediting of this EWA is detailed at 

subclause 15(22) of the 2003 WSP, 

which states the allowance shall be 

credited with a volume equivalent to 

0.03 ML multiplied by the total number of 

unit shares of Murray regulated river 

(high security) access licences when the 

sum of available water determinations 

has reached 0.97 ML per unit share. 

There is no change to the crediting rules 

in the 2003, 2016 and proposed 2020 

WSPs. The redrafted 2020 WSP makes 

it explicit that the calculation for crediting 

this EWA excludes the special purpose 

high security subcategory licences, 

which receive an AWD of 100%. The 

new detail merely confirms operational 

practice that has been in place since the 

start of the first WSP in July 2004. 

 

Table 3. Legal protection of PEW under the Murray and Lower Murray-Darling Unregulated WSPs. 

WSP PEW 

Provisions 

Protection under operation of pre-

Basin Plan WSP (23 November 

2012) 

Protection under WSP and WRP 

New access 

rules for in-river 

and off-river 

pools 

There were no specific rules for 

protecting in-river and off-river pools. 

Cl. 43 (4) (Part 8) establishes new provisions to 

manage access to in river and off river pools 

have also been adopted, providing clarification 

on when access is permitted, and thereby 

ensuring increased legal protection of PEW in 

these pools. 

Mandatory 

Conditions 

Cl. 22 (Part 4), Cl. 61A and 67 (Part 

12) specify extraction from a river by 

an approved water supply work is 

permitted only if there is visible flow in 

the river in the vicinity of the work. 

These provisions were removed from the 

Mandatory Conditions and incorporated into a 

single access rule, Cl.43 (2) (Part 8), These 

provisions are conditioned on licences and 

approvals.   

Rules for in-river 

dams 

Cl 70 (3) states works approvals must 

not be granted for any new in-river 

dams within the water source. 

The Water Management Act 2000 

(WMA 2000) defines in-river dams as 

those dams on third order streams and 

higher.   

 Cl 47 (1A) states works approvals must not be 

granted or amended to authorize an in-river 

dam on a third order stream or higher within the 

water source. 

The drafting improves clarity but does not result 

in any material change. That is no new in-river 

dams (as defined under the WMA 2000) are 

permitted under the current rules. 

5.2. No reduction in the quantity of PEW 
Since the commencement of the Basin Plan in November 2012, there have been no changes to 
the rules which govern the use of PEW in the WRP area. For the regulated river water sources, 
these rules are found in Divisions 1, 2 and 3 of Part 10 (System operation rules) of the redrafted 
WSP (2020), the equivalent Divisions 1 and 2 of Part 6 of the 2016 WSP now in force and Part 3 of 
the 2003 WSP, which was in force on 23 November 2012. The intent and effect of PEW provisions 
are the same in each of these NSW Murray and Lower Darling regulated rivers WSPs. 

For the unregulated river water sources, the rules which govern the use of PEW are found in 
Division 2 (Flow classes and daily access rules) of Part 8 of the both the redrafted WSPs (2020) 
and the 2011 WSPs now in force, the latter of which were also in force on 23 November 2012. The 
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intent and effect of PEW provisions are the same in each of these NSW Murray and Lower Darling 
WRPA unregulated rivers WSPs. 

The changes to WSP objectives in the NSW Murray and Lower Darling WRP area will lead to a 
consistent expression of objectives across the NSW Basin WSPs, which will help to improve the 
inferential strength of data analysis, evaluation and predictive modelling. The revised objectives, 
strategies and performance indicators cover similar topics as they did in the pre-Basin Plan WSPs, 
but are now more strongly connected and provide a clearer line of sight to environmental 
outcomes. These objectives are listed at Part 2 of the redrafted regulated rivers WSP and Part 2 of 
the redrafted unregulated rivers WSPs. 


