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Introduction 
Water is an essential natural resource for communities and the environment. To support its important role, the 
Water Management Act 2000 (WM Act) establishes a framework for the sustainable management of water 
sources in NSW. 

Regulations are made under the WM Act to support the implementation of the WM Act.  

The current Water Management (General) Regulation 2011 (2011 Regulation) specifies: 

• procedural and technical matters related to the administration of the WM Act 

• exemptions from licence and approval requirements under the WM Act 

• certain functions and powers of water supply authorities. 

The 2011 Regulation is due to lapse on 1 September 2018 under the Subordinate Legislation Act 1989 
(SL Act).  

The department is proposing to remake the 2011 Regulation with amendments to: 

• clarify a number of matters relating to licensing and approval requirements, and the functions and 
powers of water supply authorities 

• reduce regulatory burden  by creating new exemptions from approval requirements.  

A proposed regulation has been prepared and exhibited for public consultation.  

This report details the issues raised in submissions and comments received from public consultation on the 
proposed regulation, and provides the department’s response to the issues raised.  

Background 
Repeal of regulations 
The Subordinate Legislation Act 1989 provides for the making and repeal of regulations. 

Under the SL Act, regulations are generally repealed on the fifth anniversary of the date on which they were 
published. This repeal may be postponed by one year by order of the Governor.  

The Water Management (General) Regulation 2011 is due to be repealed on 1 September 2018.  

The department is proposing to remake the 2011 Regulation with amendments. To give effect to this proposal, 
the draft Water Management (General) Regulation 2017 (proposed regulation) has been prepared.  

Public consultation 
The SL Act requires the proposed regulation to undergo a period of public consultation and be accompanied 
by a regulatory impact statement which includes an assessment of the costs and benefits of the proposed 
regulation, and alternative options.  

The proposed regulation, regulatory impact statement and supporting documentation were exhibited for 28 
days from 7 August 2017 until 3 September 2017 on the department’s website at www.water.nsw.gov.au.  

Hard copies of the exhibited documents could be requested from the department. No such requests were 
received.  
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Public notice of the exhibition appeared in: 

• NSW Government Gazette on 4 August 2017 

• NSW Government website Have Your Say on 7 August 2017 

• Sydney Morning Herald and Daily Telegraph newspapers on 9 August 2017 

• The Land newspaper on 10 August 2017.  

The following stakeholder groups and government agencies were directly advised of the exhibition: 

• Water NSW 

• Water supply authorities: Cobar Water Board, Central Coast Council (formerly Gosford City Council 
and Wyong Council), Sydney Olympic Park Authority, Essential Energy 

• NSW Irrigators’ Council 

• NSW Farmers’ Association 

• NSW Minerals Council 

• Nature Conservation Council 

• Environmental Defenders Office NSW 

• Local Government Association 

• Forestry Corporation 

• Soil Conservation Service.  

On 31 August 2017, the exhibition period was extended to 10 September 2017 following requests for an 
extension from some stakeholders.  

The extension of the exhibition period was notified on the department’s website. The above stakeholder 
groups and government agencies were directly advised of the extension unless the department had already 
received their submission.  

Consideration of submissions and comments 
The Subordinate Legislation Act 1989 requires all comments and submissions received on the proposed 
regulation be appropriately considered.  

This report provides a summary of the issues raised in comments and submissions received on the proposed 
regulation, and documents the department’s response.  

Use of submissions 
If the proposed regulation is made, the Subordinate Legislation Act 1989 requires a copy of the regulatory 
impact statement and all written comments and submissions received on the proposed regulation be provided 
to the Legislative Review Committee. 

The department also generally places submissions, or summaries of submissions, on its website. A person 
may request their submission or contact details be kept confidential. No such requests were received. 
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Submissions 
The department received 9 submissions from stakeholder groups on the proposed regulation.  

A summary of the issues raised in the submissions and the department’s response are provided below.  

A list of amendments to be sought for the proposed regulation follows.  

Submission from Australian Rail Track Corporation 

Issue 1. 

Summary of issue 

ARTC requested a clear exemption be provided for ARTC from the requirements for a controlled activity 
approval for their railway construction and maintenance activities on waterfront land. 

ARTC advised the works it undertakes are generally consistent with those of a public authority as they are 
being undertaken for the purpose of maintaining public infrastructure.  

Response 

Clause 38 of the 2011 Regulation provides an exemption from requirements for a controlled activity approval 
for public authorities. This provision is carried over as clause 42 in the proposed regulation.  

Public authorities are defined in the Dictionary section of the WM Act. ARTC is not a public authority under the 
WM Act.  

The purpose of the exemption for public authorities is to avoid the cost to Government of obtaining controlled 
activity approvals. This existing exemption from requirements for a controlled activity approval reflects a 
historic exemption from authorisation requirements under the Rivers and Foreshores Improvement Act 1948.  

The proposed regulation includes a number of proposed new exemptions from controlled activity approval 
requirements which the department anticipates would apply to ARTC’s activities, including: 

• maintenance of existing lawful works - see clause 33 of Schedule 4,  

• repair and restoration works after storms – see clause 34 of Schedule 4 
• any controlled activity carried out by a body established or continued for a public purpose that is wholly 

owned by a Government agency, but only if the activity does not cause any change in the course of a river, 
and the body has considered the environmental impact of the activity and considers it is not likely to 
significantly affect the environment – see clause 38 of Schedule 4.  

Amendment 

No amendment to the proposed regulation sought on this issue.  

Submission from Central Coast Council 

Issue 2. 

Summary of issue 

Central Coast Council raised concerns regarding clause 198 of the proposed regulation which requires water 
supply authorities to have a strategic business plan and an integrated water cycle management (IWCM) 
strategy approved on an 8 year rotational basis as a condition of being able to levy annual service charges. 

Council does not support the inclusion of the requirements for a strategic business plan and IWCM strategy in 
a legislative process.  
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Council advises it will not be practical for Council to comply with these requirements in time for the 
commencement of the proposed regulation. 

Response 

Clause 196 of the 2011 regulation requires water supply authorities to have a strategic business plan 
approved on a 4 year basis as a condition of being able to levy annual service charges. 

This provision is carried over as clause 198 in the proposed regulation with amendments. The amendments 
require a strategic business plan and an IWCM strategy be approved on an 8 year rotational basis, rather than 
a strategic business plan only on a 4 year basis. The proposed amendment does not increase the frequency of 
documentation development and approval but rather varies the type of documentation required to be 
developed and approved.  

The purpose of this amendment is to reflect the NSW Government’s Best Practice Management of Water 
Supply and Sewerage Framework (2007), which requires the preparation and implementation of an 
IWCM strategy by June 2008. The department considers the proposed amendment is required to ensure the 
requirements for an IWCM strategy are enforceable. Preparation of an IWCM strategy is critical for long-term 
planning for the sustainable and equitable delivery of water and sewerage services.  

The department and Council are working collaboratively with Hunter Water Corporation on the development of 
the Lower Hunter Water Plan. The department anticipates the Lower Hunter Water Plan will satisfy some of 
the requirements of an IWCM strategy, and the department will not require duplication of effort where that is 
the case. The department’s focus is to ensure thorough planning for future supply and demand is undertaken.  

To provide Council additional time to prepare an IWCM Strategy, the department will seek to defer the 
commencement of this requirement until 1 December 2020. 

Amendment 

The department will seek that the requirement in clause 198(1)(b) commences on 1 December 2020.  

Issue 3. 

Summary of issue 

Central Coast Council does not support clauses 199 and 200 of the proposed regulation which provide for the 
approval of a strategic business plan and an IWCM strategy.  

Council considers guidelines and check lists should not have mandatory application, and these provisions 
should instead be outcome orientated and risk based to provide flexibility. 

Response 

Clause 199 of the proposed regulation which provides for the approval of a strategic business plan is the same 
as clause 115 of the 2011 regulation.  

Clause 200 of the proposed regulation which provides for the approval of an IWCM strategy reflects the 
proposed amendment of clause 196 of the 2011 regulation (see Issue 2 above).  

The department considers water supply authorities should be regulated under the guidelines and should also 
be required to prepare an IWCM strategy in accordance with the check list because: 

• Council operates under the NSW Government’s Best Practice Management of Water Supply and 
Sewerage Guidelines published under section 409 of the Local Government Act 1993 and the 
Guidelines require Council to have an approved IWCM strategy, and  

• a strategic business plan and IWCM strategy are critical for long-term planning for sustainable and 
equitable delivery of water and sewerage services which encompasses water security and quality 
measures, new infrastructure and asset renewal needs, and associated resourcing and financial 
needs. 
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The department has commenced a review of its regulatory frameworks for local water utilities, and is working 
to develop a more outcome focused and risk based approach. This review may result in the development of 
new regulatory requirements which may replace the IWCM strategy check list.  

Amendment 

No amendment to the proposed regulation sought on this issue.  

Issue 4. 

Summary of issue 

Central Coast Council suggests the proposed regulation includes a new provision which provides water supply 
authorities with powers to implement water conservation measures, such as water restrictions outside times of 
drought or emergency if those measures are in the public interest.  

Council notes Sydney Water Corporation and Hunter Water Corporation can implement such measures under 
other regulations.  

Response 

This issue was considered by the department in reviewing the 2011 Regulation and it was determined to be 
outside the scope of the development of the proposed regulation.  

In developing the proposed regulation, the department has focused on minor amendments to the 
2011 Regulation to ensure the proposed regulation is remade in a timely manner and is not delayed by 
complex issues.  

This proposal will need further detailed consideration and consultation and could be considered by the 
department in the future as a separate project. 

Amendment 

No amendment to the proposed regulation sought on this issue.  

Issue 5. 

Summary of issue 

Central Coast Council requests consideration is given to extending the provisions in the 2011 Regulation 
which protect the critical water supply catchments of Essential Energy to Council’s critical water supply 
catchments. 

Response 

This issue was considered by the department in reviewing the 2011 Regulation and it was determined to be 
outside the scope of the development of the proposed regulation.  

In developing the proposed regulation, the department has focused on minor amendments to the 
2011 Regulation to ensure the proposed regulation is remade in a timely manner and is not delayed by 
complex issues.  

This proposal will need further detailed consideration and consultation and could be considered by the 
department in the future as a separate project. 

Amendment 

No amendment to the proposed regulation sought on this issue.  
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Issue 6. 

Summary of issue 

Central Coast Council suggests consideration is given to allowing the Minister to delegate authorised officer 
powers to Council officers. Council advises this would allow Council to promptly investigate and prosecute 
compliance issues, such as water theft, meter theft and illegal use of standpipes. Currently, Council is reliant 
on the department to investigate and prosecute compliance issues. 

Response 

This issue was considered by the department in reviewing the 2011 Regulation and it was determined to be 
outside the scope of the development of the proposed regulation.  

In developing the proposed regulation, the department has focused on minor amendments to the 
2011 Regulation to ensure the proposed regulation is remade in a timely manner and is not delayed by 
complex issues.  

This proposal will need further detailed consideration and consultation and could be considered by the 
department in the future as a separate project. 

The delegation of authorised officer powers to Council officers may be able to be effected by means other than 
amendment of the proposed regulation. 

Amendment 

No amendment to the proposed regulation sought on this issue.  

Submission from Environmental Defenders Office NSW  

Issue 7. 

Summary of issue 

In relation to clause 30(1)(b) of the proposed regulation regarding circumstances when the Minister may 
amend an approval to create two or more approvals on the application of the approval holders, EDO NSW 
recommends the clause should explicitly specify that the two or more new approvals cannot have any 
additional environmental impact or confer additional rights than was permitted by the original approval. 

Response 

The action permitted by clause 30(1)(b) of the proposed regulation is administrative, similar to the subdivision 
of a parcel of land. No additional environmental impact or conferral of additional rights is possible through this 
action. 

Amendment 

No amendment to the proposed regulation sought on this issue.  

Issue 8. 

Summary of issue 

In relation to clause 30(2)(b) of the proposed regulation regarding circumstances when the Minister may 
amend an approval to correct an error or omission in a description of the management plan, water source or 
management zone to which the approval relates, EDO NSW recommends the clause should be strengthened 
to make it clear that any such amendment can only be made if it is consistent with all other legal requirements 
and does not lead to any additional environmental impact or confer additional rights on the approval holder. 
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Response 

Any correction to an approval made under clause 30(2)(b) of the proposed regulation will ensure consistency 
with other legal requirements. No additional environmental impact or conferral of additional rights is possible 
through this action. 

Amendment 

No amendment to the proposed regulation sought on this issue.  

Issue 9. 

Summary of issue 

EDO NSW does not support the proposed new exemption from controlled activity approval requirements for 
the construction of pontoons, jetties or moorings under clause 32 of Schedule 4 of the proposed regulation, 
given that riparian zones are sensitive environmental areas. 

Response 

The department considers the proposed new exemption is appropriate because: 

• the construction of pontoons, jetties or moorings in circumstances which do not involve the removal or 
deposition of material, or changes in the profile of the land, are low risk in terms of the matters relevant 
to controlled activity approvals under section 5(7) and 97(4) of the Water Management Act 2000 

• other regulatory frameworks apply to these structures, and controlled activity approvals do not provide 
any additional or stronger protections than those other regulatory frameworks. 

The construction of these structures is subject to other authorisation requirements, such as development 
consent, authorisation for structures over Crown land, and authorisation for dredging work under the Fisheries 
Management Act 1994.  

An exemption from controlled activity approval requirements does not extinguish any other obligation which 
exists to obtain authorisation from any other agency which has some form of control over the site or activity.  

Amendment 

No amendment to the proposed regulation sought on this issue.  

Issue 10. 

Summary of issue 

EDO NSW does not support the proposed new exemptions from controlled activity approval requirements for 
any activity carried out on waterfront land relating to certain mapped lakes or estuaries which have been highly 
modified by urban or industrial development under clause 36 of Schedule 4 of the proposed regulation, given 
that riparian zones are sensitive environmental areas. 

Response 

The department considers the proposed new exemption is appropriate because: 

• controlled activities carried out in these areas are subject to other authorisation requirements, such as 
development consent and authorisation for structures over Crown land, and  

• other regulatory frameworks apply to these structures, and controlled activity approvals do not provide 
any additional or stronger protections than those other regulatory frameworks. 

Also, controlled activities in these highly modified areas are considered to be low risk because:  

• there has already been significant disturbance by urban or industrial development, and  
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• the riparian corridor has been significantly disturbed or lost.  

It would not be reasonable for the department to require the re-establishment of riparian corridors on land 
where development has already occurred.  

Amendment 

No amendment to the proposed regulation sought on this issue.  

Issue 11. 

Summary of issue 

In relation to clause 3 of Schedule 4 of the proposed regulation regarding an access licence exemption for 
transport authorities constructing or maintaining rail infrastructure facilities, EDO NSW is concerned that such 
activities are exempt from licencing requirements and believes that appropriate licencing should be required 
for all entities taking water for dust suppression purposes.  

Response 

This exemption was first provided in clause 3 of Schedule 5 of the 2011 Regulation to address identified 
difficulties for transport authorities in obtaining entitlements to take water from some water sources and 
facilitate dust suppression activities which has well established social, health, safety and environmental 
benefits. In addition, the volumes of water taken for this purpose are relatively small. 

The department considers it is appropriate for transport authorities to be provided this exemption because they 
undertake activities which are almost exclusively focussed on the public interest rather than a profit motive. 

Any proposal to remove this exemption would require significant additional consultation as it would involve a 
significant change in regulatory requirements.  

This issue could be considered by the department in the future as a separate project. 

Amendment 

No amendment to the proposed regulation sought on this issue.  

Issue 12. 

Summary of issue 

In relation to clause 3 of Schedule 4 of the proposed regulation regarding the proposed amendment of this 
provision to clarify the intended operation of the environmental assessment requirements, EDO NSW is 
concerned by the insertion of the term “reasonably satisfied” with regard to the assessment of whether an 
activity is likely to significantly affect the environment, and considers this assessment should remain an 
objective test. 

Response 

The term ‘reasonably satisfied’ is not currently used elsewhere in the 2011 Regulation or the 
Water Management Act 2000. Rather, the 2011 Regulation uses the term ‘satisfied’ in 17 instances.  

The department considers the test in clause 3 of Schedule 4 of the proposed regulation should require that the 
decision maker be satisfied on grounds that are reasonable in the circumstances that the activity is not likely to 
significantly affect the environment. 

Amendment 

The department will seek to use the term ‘satisfied’ rather than ‘reasonably satisfied’ in clause 3 of Schedule 4 
of the proposed regulation. 
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Submission from Hunter Water Corporation 

Issue 13. 

Summary of issue 

Hunter Water requests the department considers introducing an exemption from the requirement for an aquifer 
interference approval for public authorities dewatering small volumes of groundwater during construction and 
maintenance activities. The threshold volume for which Hunter Water considers an exemption is reasonable is 
3 megalitres per activity per year.  

Hunter Water advises it frequently dewaters small volumes of groundwater and views it as impractical to seek 
a licence for all activities below this volume. 

Response 

Requirements for aquifer interference activities to be authorised by aquifer interference approvals under the 
Water Management Act 2000 have not yet commenced.  

Until requirements for aquifer interference approvals are commenced, existing requirements for a Part 5 
licence under the Water Act 1912 continue to apply to aquifer interference activities.  

The department is considering an exemption from requirements for access licences for small volumes of water 
taken in the course of certain aquifer interference activities. The department will consider this submission in 
developing this policy approach.  

Amendment 

No amendment to the proposed regulation sought on this issue.  

Submission from Local Government NSW  

Issue 14. 

Summary of issue 

Local Government NSW supports the proposed new exemption from requirements for a water supply work 
approval for public authorities taking water using tanker trucks for the purpose of dust suppression in certain 
circumstances (clause 39(e) of the proposed regulation). 

Response 

Comment noted.  

Amendment 

No amendment to the proposed regulation sought on this issue.  

Submission from NSW Minerals Council 

Issue 15. 

Summary of issue 

NSWMC recommends the exemption from the requirement for an access licence for the taking of up to 3 
megalitres of water for prospecting or fossicking operations in any water year (clause 7 of Schedule 4 of the 
proposed regulation) should be amended to allow for the taking of up to 6 megalitres of water per water year.  
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NSWMC advises this change is required to enable prospecting companies to undertake exploration efficiently 
with less red tape and expense, and is considered by NSWMC to be low risk and consistent with the objects 
and principles of the WM Act. 

Response 

The submission has not provided sufficient evidence to demonstrate that the proposed increase in the volume 
of water able to be taken for prospecting or fossicking for minerals or petroleum without an access licence is 
low risk. Accordingly, the department cannot support this proposal at this stage.  

Amendment 

No amendment to the proposed regulation sought on this issue.  

Issue 16. 

Summary of issue 

NSWMC recommends the creation of new exemptions from requirements for access licences and water 
supply work approvals in relation to any bore if the volume of water taken by the bore is going to be less than a 
particular threshold per year.  

NSWMC’s view is an appropriate threshold would be 3 megalitres of water per water year.  

NSWMC advises this would reduce red tape for activities where NSWMC considers the take of water is 
minimal and environmental risks are negligible. 

Response 

The department is considering an exemption from requirements for access licences for small volumes of water 
taken in the course of certain aquifer interference activities. The department will consider this submission in 
developing this policy approach.  

The department does not support a broad access licence exemption due to the risk that such an exemption 
could cause the long-term average annual extraction limit of a water source to be exceeded, particularly given 
the potential cumulative impacts especially for water sources that are fully allocated or close to being fully 
allocated. 

Amendment 

No amendment to the proposed regulation sought on this issue.  

Issue 17. 

Summary of issue 

NSWMC recommends the definition of ‘exempt monitoring bore’ (being monitoring bores that are exempt from 
requirements for an access licence and water supply work approval) should be amended to include monitoring 
or testing bores, and should also include bores that are carried out as exempt development under the 
Environmental Planning and Assessment Act 1979.  

NSWMC advises these changes would mean that the definition would encompass monitoring and/or testing 
bores constructed and used pursuant to the exempt development provisions contained in clause 10 of the 
State Environmental Planning Policy (Mining, Petroleum Production and Extractive Industries) 2007. 

Response 

The department will take this issue into consideration when the exemptions for monitoring bores are next 
reviewed.  
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Amendment 

No amendment to the proposed regulation sought on this issue.  

Issue 18. 

Summary of issue 

NSWMC recommends the exemptions from requirements for water use approvals should be expanded to 
include water that is used for a purpose for which the development is exempt development. 

Response 

The department does not consider that, in general, any kind of development which is exempt development is 
suitable to be exempt from the requirement for a water use approval.  

The department would need to consider on a case by case basis whether it is appropriate for a particular kind 
of exempt development to be exempt from the requirement for a water use approval. 

Amendment 

No amendment to the proposed regulation sought on this issue.  

Issue 19. 

Summary of issue 

NSWMC recommends the exemptions from requirements for a water supply work approval should apply to the 
construction and use of water supply works, rather than having some exemptions that apply to construction or 
use, and others that apply to both construction and use. 

Response 

The department recognises the current framework for exemptions from requirements for a water supply work 
approval which distinguishes between the construction of a work and the use of a work is complex.  

The department has recently explored amending this framework so that exemptions apply to both construction 
and use of a work, and not one or the other. However, it was concluded this distinction is appropriate in the 
circumstances specified in the 2011 Regulation and should be maintained. Examples of circumstances where 
it is important to distinguish between construction and use include:  

• an exemption for the construction of a water supply work for the purpose of prospecting or fossicking 
for minerals or petroleum, and another exemption for the use of a water supply work for that same 
purpose. The difference between these two exemptions is that the exemption in relation to construction 
does not apply in situations where the water supply work is located in a sensitive environmental area, 
such as land declared to be critical habitat or a national park; and 

• an exemption for the use of a water storage work, water reticulation work or water impounding work 
that was in use before 1 July 2004. It is not possible for this exemption to be extended to the 
construction of a work because the work must have been in use before 1 July 2004.  

Amendment 

No amendment to the proposed regulation sought on this issue.  
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Issue 20. 

Summary of issue 

NSWMC recommends the exemption from requirements for a controlled activity approval in relation to 
activities carried out pursuant to a lease or licence under the Mining Act 1992 should similarly apply to 
requirements for water use approvals and water supply work approvals. 

Response 

This existing exemption from requirements for a controlled activity approval reflects a historic exemption from 
authorisation requirements under section 22H of the Rivers and Foreshores Improvement Act 1948.  

The submission has not provided sufficient evidence to demonstrate that an exemption from requirements for 
a water use approval and water supply work approval in relation to activities carried out pursuant to a lease or 
licence under the Mining Act 1992 is low risk. Accordingly, the department cannot support this proposal at this 
stage.  

Amendment 

No amendment to the proposed regulation sought on this issue.  

Issue 21. 

Summary of issue 

NSWMC recommends the department prepares guidelines that outline how a security deposit condition 
imposed under the regulation is to be determined.  

NSWMC commented the current provision does not provide any certainty for the mining industry as to the 
amount of a security deposit. 

Response 

Under clause 28 of the 2011 Regulation and clause 33 of the proposed regulation, an approval may be 
granted subject to a condition that, before commencing the construction of any work or the carrying out of any 
activity, the holder of the approval must provide the Minister with security for the cost of performing the 
approval holder’s obligations under the approval in the event that the approval holder fails to perform those 
obligations. The security is to be for such reasonable amount as is determined by the Minister and specified in 
the condition.  

The department has internal procedures for the determination of the amount of a security deposit. 
Key considerations provided in these internal procedures will be made available on the department’s website.  

Amendment 

No amendment to the proposed regulation sought on this issue.  

Issue 22. 

Summary of issue 

NSWMC recommends return flow rules should be established through the insertion of a new clause in the 
proposed regulation to provide a mechanism by which licence holders can receive a credit to their water 
allocation accounts for water returned to the same groundwater source from which it was taken. 
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Response 

In developing the proposed regulation, the department has focused on minor amendments to the 
2011 Regulation to ensure the proposed regulation is remade in a timely manner and is not delayed by 
complex issues.  

This is a complex and significant issue that will need additional consideration and consultation and will be 
considered by the department as a separate policy project. 

Amendment 

No amendment to the proposed regulation sought on this issue.  

Issue 23. 

Summary of issue 

NSWMC recommends that the words ‘or disturbance’ be deleted from clause 25 of Schedule 4 of the 
proposed regulation which provides an exemption from the requirement for a controlled activity approval for 
the removal of vegetation.  

NSWMC commented that practically it is likely to be difficult for vegetation to be removed without soil being 
disturbed. 

Response 

The department is concerned that the disturbance of soil or other extractive material in the course of the 
removal of vegetation from waterfront land can lead to bank instability and water quality impacts.  

The department considers the risk of these impacts should be managed through the assessment of an 
application for a controlled activity approval and conditions on an approval instrument. Accordingly, removing 
the words “or disturbance” is not supported. 

Amendment 

No amendment to the proposed regulation sought on this issue.  

Submission from NSW  Farmers’ Association 

Issue 24. 

Summary of issue 

NSW Farmers welcomes the intention of the amendments in the proposed regulation and supports the 
following amendments: 

• allowing property owners to apply for a domestic and stock access licence in certain circumstances 
• improving accessibility of Strahler Stream Order information  
• clarifying the definition of stream order 
• clarifying the existing access licence exemption for the carriage of water for drought relief. 

Response 

Comments noted.  

Amendment 

No amendment to the proposed regulation sought on this issue.  
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Issue 25. 

Summary of issue 

NSW Farmers requested clarity around whether the existing access licence exemption for the carriage of 
water for drought relief in clause 4 of Schedule 5 of the 2011 Regulation has previously been misused. 

Response 

The department is not aware of any instances where this exemption has been misused. The department has 
identified that the scope of this exemption may be unclear and intends to clarify this.  

Amendment 

No amendment to the proposed regulation sought on this issue.  

Issue 26. 

Summary of issue 

NSW Farmers considers the proposed amendments regarding approvals are generally appropriate and 
sensible, particularly clause 30(2)(6) which enables the Minister to correct errors and clause 27(7) which 
recognises local newspapers are no longer in production in some areas. 

Response 

Comments noted.  

Amendment 

No amendment to the proposed regulation sought on this issue.  

Submission from NSW Irrigators’ Council 

Issue 27. 

Summary of issue 

NSWIC does not support the existing access licence exemption for environmental works construction and 
urges the department to reconsider these exemptions in future substantive reviews of the Water Management 
(General) Regulation 2017. 

Response 

The purpose of this existing exemption is to facilitate environmental work construction for environmental 
purposes and only applies:  

• to a small amount of water (up to 0.5 megalitres), and  
• if a works program is approved by the department.  

The department considers this exemption is appropriate because it is for environmental purposes and subject 
to strict controls. 

Amendment 

No amendment to the proposed regulation sought on this issue.  
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Issue 28. 

Summary of issue 

NSWIC would like to raise its concern that further amendments to the Water Management Act 2000 and the 
regulation will be required to ensure NSW is compliant with the Murray-Darling Basin Plan 2012 and the NSW 
regulatory framework aligns with the development of the 22 NSW Water Resource Plans.  

NSWIC expects that these future amendments are likely to be more substantive and hence must accompany a 
comprehensive stakeholder consultation process to ensure that it does not lead to any unintended third-party 
impacts.  

NSWIC expects that the department will dedicate sufficient resources for further stakeholder consultation on 
this broader and more substantive review of the Act and regulation. 

Response 

Comments noted.  

Amendment 

No amendment to the proposed regulation sought on this issue.  

Submission from Sydney Water Corporation 

Issue 29. 

Summary of issue 

Sydney Water requests that exemptions from water and aquifer interference approval requirements are 
extended to the construction and maintenance of water, wastewater and stormwater infrastructure by major 
utilities where a small volume of water is taken and there is a minimal level of associated impact. 

Response 

Requirements for aquifer interference activities to be authorised by aquifer interference approvals under the 
Water Management Act 2000 have not yet commenced.  

Until requirements for aquifer interference approvals are commenced, existing requirements for a Part 5 
licence under the Water Act 1912 continue to apply to aquifer interference activities.  

The department is considering an exemption from requirements for access licences for small volumes of water 
taken in the course of certain aquifer interference activities. The department will consider this submission in 
developing this policy approach.  

Amendment 

No amendment to the proposed regulation sought on this issue.  

Additional issues 
Issue 30. 

Summary of issue 

The department has identified that clause 9 in the proposed regulation, which carries over clause 8 in the 2011 
Regulation, is redundant and should not be included in the proposed regulation.  
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This provision relates to the publication of orders authorising the taking of water pursuant to supplementary 
water access licences.  

This provision is redundant because section 70 of the Water Management Act 2000 has been amended to 
provide that management plans may make provision for or with respect to the circumstances in which the 
taking of supplementary water is authorised, rather than by order published in accordance with the regulations. 

Amendment 

The department will seek the deletion of clause 9 in the proposed regulation.  

Issue 31. 

Summary of issue 

The NSW Government is developing a Marine Estate Management Strategy which sets out the vision and 
priorities for management of the marine estate. The Strategy is a requirement of the Marine Estate 
Management Act 2014.  

An implementation plan will accompany the final Strategy and it is anticipated that some management actions 
will relate to the drainage of floodplains for agricultural purposes.  

The department considers that the proposed exemption from the requirement for a controlled activity approval 
for agricultural drain maintenance activities for certain mapped agricultural drains in clause 37 of Schedule 4 of 
the proposed regulation should be withdrawn, pending further consideration following the development of 
management actions to implement the Strategy.  

This proposed exemption can be reconsidered when the management actions to implement the Strategy are 
further developed.  

Amendment 

The department will seek to omit clause 37 of Schedule 4 from the proposed regulation pending further 
consideration following the development of management actions to implement the Marine Estate Management 
Strategy. 

Issue 32. 

Summary of issue 

Clause 35 of Schedule 4 of the proposed regulation provides a new exemption from the requirement for a 
controlled activity approval for any activity required to be carried out to comply with any direction, request or 
order of a Government agency under the Water Management Act 2000, or any other Act or law, in certain 
circumstances. The purpose of this proposed new exemption is to streamline regulatory activities and expedite 
the repair and removal of any harmful works.  

The department has identified that section 203 of the Fisheries Management Act 1994, which provides for the 
Minister to make an order requiring the carrying out of remedial work, includes that a court may also make 
such an order.  

The department considers the proposed new exemption in clause 35 of Schedule 4 of the proposed regulation 
should extend to any order which can be made by a Government agency under an Act or law, and which is 
made by a court.  

The department has also identified that clause 35 of Schedule 4 of the proposed regulation may operate to 
require the department provide concurrence to its own direction, request or order for the exemption to apply. 
This effect is not intended.  

The department proposes to clarify that the exemption extends to directions, requests and orders made by the 
department.  
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Clause 35(a) of the proposed regulation provides that the exemption only applies if the direction, request or 
order includes a statement to the effect that it has been made with the concurrence of the Department.  

In relation to clause 35(a), the department proposes to clarify that the concurrence be obtained: 

• from the Secretary of the Department 
• prior to the direction, request or order being made,  

and that a statement to that effect be included within the direction, request or order.  

Amendment 

The department will seek to amend clause 35 of Schedule 4 of the proposed regulation to clarify that the 
application of the provision extends to: 

• any order which can be made by a Government agency under an Act or law, and which is made by a 
court 

• a direction, request or order made by the department.  

The department will also seek to amend clause 35(a) of Schedule 4 of the proposed regulation to clarify that, 
prior to the direction, request or order being made, concurrence for the direction, request or order is obtained 
from the Secretary of the department, and a statement to that effect is included within the direction, request or 
order.  

Issue 33. 

Summary of issue 

Entities which are recognised or established by the Act provide for the sharing of water infrastructure can levy 
rates and charges to meet their required costs and expenses. These rates and charges are imposed on the 
owner of the land to which goods and services are supplied.  

Section 361 of the Act provides that when land which is subject to such rates and charges is sold, the vendor 
remains liable for those rates and charges until they dispose of the land or give a prescribed notice of disposal 
to the entity levying those rates and charges.  

The department has identified that a notice of disposal has not yet been prescribed for the purpose of section 
361 of the Act.  

A notice of disposal should be prescribed for the purpose of section 361 of the Act.  

Amendment 

The department will seek to prescribe a notice of disposal in the proposed regulation for the purpose of section 
361 of the Act.  

Issue 34. 

Summary of issue 

Since the public consultation process, a need has been identified to update an administrative provision within 
clause 3. The current definition of the “Department’s website” in clause 3, which is referenced in a number of 
clauses throughout the Regulation (e.g. in cl. 7 in relation to publishing available water determinations), refers 
to a specific URL www.water.nsw.gov.au. This website URL is being replaced by/relocated to a new website 
under the homepage of the Department of Industry.  

Amendment 

The department will seek to update the definition of the “Department’s website” within clause 3 to reflect the 
new website arrangements.  
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Summary of proposed amendments 
The department will seek the following amendments to the proposed regulation: 

1. Omit clause 9 as it is redundant and should not be included in the proposed regulation.  

2. Correction of typographical error definition of ‘minor stream’ in clause 3(1): between sub-clause (a) and 
sub-clause (b) ‘and’ should be ‘or’ as underlined below.  

minor stream means:  

(a) any stream or part of a stream:  

(i) the location of which is specified on the Stream Order Database, published on the Department’s 
website, as from time to time in force, and  

(ii) that is identified as a first or second order stream, or part of such a stream, as determined in 
accordance with the system set out in Schedule 2, and  

(iii) that does not maintain a permanent flow of water, being a visible flow that occurs on a continuous 
basis, or would so occur if there were no artificial abstractions of water or obstruction of flows upstream, 
and  

(iv) that does not at any time carry flows emanating from a third or higher order stream as determined in 
accordance with the system set out in Schedule 2, or 

(b) any stream or part of a stream the location of which is not specified on the Stream Order Database published 
on the Department’s website. 

3. Delay the commencement of the requirement in clause 198(1)(b) of the proposed regulation until 
1 December 2020. 

4. Use the term ‘satisfied’ rather than ‘reasonably satisfied’ in clause 3 of Schedule 4 of the proposed 
regulation. 

5. Correction of typographical error in clause 19(b) of Schedule 4: ‘he’ should be ‘the’ as underlined 
below. 

Activities on land of Maritime Authority or Port Co rporation 

Any activity:… 

(b) carried out in accordance with any lease, licence, permit or other right in force in respect of land under the 
ownership or control of a port operator (within the meaning of the Ports and Maritime Administration Act 1995), 
but only if the operator, after considering the environmental impact of the activity in accordance with section 111 
of the Environmental Planning and Assessment Act 1979 (as if the operator were the determining authority under 
that section), is reasonably satisfied that the activity is not likely to significantly affect the environment, … 

6. Amend clause 35 of Schedule 4 of the proposed regulation to clarify that the application of the 
provision extends to:  

a. any order which can be made by a Government agency under an Act or law, and which is made 
by a court 

b. a direction, request or order made by the department. 

7. Amend clause 35(a) of Schedule 4 of the proposed regulation to clarify that, prior to the direction, 
request or order being made, concurrence for the direction, request or order is obtained from the 
Secretary of the department, and a statement to that effect is included within the direction, request or 
order. 

8. Omit clause 37 of Schedule 4 from the proposed regulation pending further consideration following the 
development of management actions to implement the Marine Estate Management Strategy. 

9. Prescribe a notice of disposal in the proposed regulation for the purpose of section 361 of the Act.  

10. Update the URL reference in the definition of “Department’s website” in clause 3. 


